
April 23 .  2007 

Ms. Marlene H. Dortch 
Sccretary 
Fed ern1 Coni ni 11 n i c a t i o 11 s Co ti1 ni i ss i on 
445 12th Street, S.W. 
Washington, D.C. 20554 

RE: Closed CqJtioiiirig mid Video Descriptioti of Vicleo Pt*ogrcrnitiiiirg - Ittii~leiiieirtntioti of 
Sectioii 305 of the Teleconi~~iuriicatioris Act of I996 - Video Pi-ogi-ariiniiiig Accessibilitji 
CG Docket No. 06-1 81 

CGB-CC-0047 - Reply to Opposition of Telecommunications for the Deaf and Hard of 
Mcarinn, Inc. et al. to Petition for Exemption from Closed Captioning Requirements filed by 
KJLA, LLC 

Dear Ms. Dortch: 

KJLA, LLC ("KJLA"), the licensee of Station KJLA, Ventura, California (the "Station"), 
hereby replies to the opposition ("Opposition") of Telecomtiiutiications for thc Deaf and Hard of 
Hearing, Inc. ct a1 ("TDII') to KJLA's petition ("Petition") seeking exemption li-om the one 
hundred percent ( 100%)) closed captioning requirements for new English-language prograniming 
set forth in Section 79.1 (b)( 1 ) of the Commission's Rules, as well as from any one hundred 
percent (1 00%) requirements applicable to bilingual and multilingual programming.' 

On December 22, 2005, KJLA submitted its Petition for exemption from the 
Commission's closed captioning requirements pursuant to the undue burden standard in Scction 
79.1 (f) of the Commission's Rules ("Undue Burden Exemption"). hi its Petition, KJLA 
submitted two separate requests for exemption. First. KJLA requested exemption from the one 
hundred percent ( 100%) ncw English-language prograniniing requirement, based on equipment. 
construction and training delays experienced by KJLA in its efforts to meet the 100% 
requirement. Based on the unresolved nature of these issues as of January 1 ,  2006. KJLA 
requested temporary waiirer of the 100% new English-language requirements until April I .  
2006.2 

Second, KJLA infornied the Conmission that the Station's programming includes 
Spanish-language programs and mixed Spanish/Englisli-language programs in addition to 
English-language programs. As noted in the Petition, the Comniission's closed captioning rules 
do not specifically addrcss thc regulatory treatment appropriate for such bilingual Stations. 

This Reply is timely filed within 40 days of TDI's Opposition. See Public Noticc, CG Docket No. 06- 1 S 1 ,  

See Petition at Attachment 1 at 1. 

I 

21 FCC Rcd 13487 (2006). 
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KJLA submitted Comments in Closed Cuptioiiiiig of Video Pi-ogi-aninling, CG Docket No. 05- 
23 1 (the "Closed Captioning Rulemaking"). requesting clarification of the regulatory 
classifications assigned to bilingual progranuiiing, specifically English-Spanish-language 
progaiiming. and to Stations that broadcast separate English and Spanish-language p r ~ g a m s . ~  
As stated in KJLA's Comments, the Commission's current benclmiark approach to captioning 
assumes that English and Spanish-language prograinniing are strictly either/or in nature. The 
inclusion of English and Spanish-language s c p c n t s  within the same program, or separate 
English and Spanish-language program on the sanie Station, present novel captioning issues that 
should properly be addressed by the Conmission before the 100?4 new programming deadline is 
applied to bilingual and multilingual Stations. Accordingly, KJLA respectfully requested that 
the Conmission waive the 100% closed captioning deadline vis-a-vis the Station's bilingual 
programniing until such time as the Coiiunission concludes the Closed Captioning Rulemaking 
that KlLA has participatcd in and detei-niines how to treat such Stations. 

At this time, and in rcsponse to TDI's Opposition, KJLA wishes (1) to update the 
Conmission concerning IULA's ability to nicet the one hundred percent (100%) new English- 
language prograiiiniing closed captioning requirements, and (2) to reaffirm KJLA's request for 
exemption from one hundred percent (1 00%) closed captioning requirements with respect to 
mixed Eiiglish/Spaiiish-laiiguage programming until such time as the Commission deternines 
the regulatory classification applicable to Stations offeiing bilingual and multilingual 
progranuiiing. 

First. KJLA has equipped its broadcast facility for closed-captioning purposes and its 
temporary waiver request with respect to the Coinniission's one hundred percent (1 00%) new 
English-language progranmiiiig requirement is now moot. See Declaration of Francis X. 
Wilkinson, Vice President of KJLA. attached hereto as Exlibit A. 

Second, ICJLA wishes to reiterate that its efforts to close caption its bilingual 
programming have been frustrated by the lack of clear regulations combined with 
underdeveloped markets for the closed captioning of Spanish-language and mixed Englisli- 
Spanish-language programming. Marketplace realities and regulatory uncertainty continue to 
support KJLA's request for an Undue Burden Exemption. The Coiiimission has previously cited 
the "logistical difficulties" associated with Spanish-language captioning and the extra time 
necessary for the Spanish-language captioning market to develop as reasons for the longer 
transition period for the captioning of Spanish-language prograiiiiiiing previously cited by the 

KJLA's Coiimients are available eleckoilically on the Commission's n-ebsite in CG Docket No. 05-231. A 3 

copy of KJLA's Comments was attached to the Petition as Exhibit A to Attachment 1. 
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Conmission. See Order on Reconsideration. 13 FCC Rcd 19973. 2001 520016 (1998). These 
reasons apply with equal or geater force to bilingual and multilingual captioning. Bilingual and 
niulti lingual captioning requires double the efforts of individual English or Spanish-language 
captioning, and the market for bilingual and multilingual captioning is less developed than either 
the individual English or Spanish-language captioning niarkcts. And given the relaxed deadlines 
for closed captioning of nelv Spanish-language proganiniing set forth in Section 79.1 (b)(3) of 
the Commission's Rules, many Spanish-language video progani providers do not close caption 
all their programming fully. KJLA has found that Spanish-language video providers are not 
willing to close caption programs for single Stations whcn other Stations not required to meet the 
100% requirement do not require such cfforrs of thcm. Closed captioning services are thus not 
available for many Spanish-language progams that KJ LA would broadcast. 

KJ LA submits that its description of the currcnt cconomic and regulatory conditions 
facing bilingual programming providers satisfies thc required showing for an Undue Burden 

79.1 (f) of the Commission's Rules. the Commission must consider the following factors when 
determining \vhethcr closed captioning requirements impose an uiidue burden on a petitioner: (1) 
the nature and cost of tlic closed captions for the programming; (2) the impact on the operation 
of the provider or program owncr; (3) the financial resources of the provider or program owner; 
and (4) the type of operations of the provider or program owner.' A petitioner seeking an uiidue 
burden exemption must support its request with evidence sufficient to demonstrate that 
compliance with closed captioning requirements would causc an undue burden, including 
detailed showings, supported by affidavit. of any facts or considerations relied upon by the 
peti tioner.6 

Under Section 7 13 of the Conmiunications Act of 1934, as amended, and Section 

TDI's boilerplate Opposition alleging KJLA's hilure to satisfy the showing required 
undcr 79.1(f) is wide of the mark. With respect to the first factor - the nature and cost of closed 
captioning - KJLA indicated that closed captioning services arc not readily available for 
English-Spanish language proganis given an underdeveloped market for Spanish-language 
closed captioning services and an even less developed closed captioning market for bilingual and 
niultilingual progranimiiig. Spanish-language progamniing is subject to relaxcd closed 

4 The Conmission has authority to grant a petition for exemptlon from closed captioning requirements upon 
a showing that compliance with the requirements \vould impose an uiidue burden on the video progranming 
provider or video owner. See 47 U.S.C. Q 613te). Congress derined "undue burden" as a "significant difficulty or 
expense." Id 

See 47 U.S.C. $ 613(e): 17 C.F.R. 3 79.l(f). 
See 17 C.F.K. $5 79.1(f)(2)-(3), 79.1(f)(Y). 
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captioiling deadlines7 and hence many Spanish-languagc video providers are not willing to close 
caption for a single Station when other Stations do not require such captioning efforts of them at 
this timc.' With regard to the second and third factors - tlic impact on the program provider's 
operations, and tlic finaiicial resources of the program provider, respectively - KJLA explained 
that given the scarcity of available Spanish-language and bilingual captioning services, closed 
captioning its English/SpanisIi-lan,ouage programs is not a realistic option, irrespectivc of 
KJLA's financial capabilities.' With respect to the fourth factor - the type of operation of the 
program providcr - again. KJLA noted the bilingual nature of its progaiiming, and the limited 
availability of closed captioning sen ices for such prograiiiniing. Finally. as required by the 
Commission's Rules, the petitioner's showing was supported by the Declaration of KJLA's Vice 
Presidcnt, Francis X. Wilkinson.'o 

As demonstratcd in KJLA's Petition. and as set forth above, current marketplace and 
rcgulatory coiiditions amount to a "significant dilficulty." as that terni is used in  Section 
79.1(f)(2) of the Commission's Rules," and KJLA should therefore be exempt from any closed 
captioning obligations it may have with respect to its bilinpal progranming. While KJLA 
understands TDI's desire to secure improved closed captioning services for deaf and hard of 
hearing individuals, TDI's undiscriminating caniyaign against all progranming providers and 
distributors claiming an exemption is grossly over-inclusive." TDI's decision to file a niass- 
produced, form Opposition in the instant proceeding - scarcely heeding the substance of KJLA's 
claims. the nature of KJLA's programming and the limited captioning market availablc for such 
programiiiiiig - is fundamentally misguided. No matter how laudable its motivcs, TDI's volume- 
over-substance tactics represent an abuse of Conmission process. Notwithstanding TDI's 
boilerplate claims, KJLA qualifies for an exemption under the Conmission's Undue Burden 
Exemption and TDI's ill-advised Opposition must therefore be dismissed. 

See 1 7  C.F.R. 9 79.1(b)(3). 
See Petition at Attachment 1 at 2. 
See id 
See Petition at Attachment 2. 
See 47 C.F.R. 4 79.1(f)(2). 
TDI has submitted a slew of oppositions to various parties' rcquests Tor exemptions from the Conmission's 
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Should there be any questions in  regard hereto, plcasc communicate with the 
undersigned. 

Respectfully submitted, 

Barry A. Friedman 



KJLA LLC PAGE a2 

DECLARATION 

I. Francis X. Wiikinson. declare under penalty of perjury that the following is true 
and correct: 

1. I am Vicc President of KJLA, LLC (“KJLA”), the licensee of Station 
KJLA(TV), Venturq California (the “Station”), 

2. The Station has resolved the equipment, construction and training issues that 
nccessi tated the Station’s request for temporary waiver of thc Commission’s one-hundred 
percent ( 100%) new English-langwge closed captioning requirements, and that request is 
now moot. 

3.  Tlie Station’s programming includes Spanish-language prograiiis, mixed 
Span i s~ng l i sh - I~ igun€c  programs and English-language programs. KJLA ha5 
eiicountercd significant difficulty in obtaining clased captioning services for its bilingual 
English-Spaiiish-lnguagc programn~ing. Given thc relaxed deadlines for closed 
captioning of new Spanish-language progamming set forth in Section 79.1(b)(3) oftlie 
Commission’s Rules, many Spanish-languagc video program providers do not close 
caption all their programming fully. KlLA has found that Spanish-language video 
providers arc nor willing to close caption programs for single Stations when other 
Stations not required to mcct the 100% requirenicnt do riot rcquire such efforts of them. 
Closed captioning services are thus not available For many Spanish-language segments 
and programs that KJLA would broadcast. 

3. Executed at Los h g e l e s ,  California this 23rd day of April, 2007. 

/il kinson 



CERTIFICATE OF SERVICE 

I. Barry A. Friedman, do hereby certify that. on April 23, 2007. a copy of the foregoing 
Reply to the Opposition of Telecoiiunuiiications for the Deaf and Hard of Hearing, h c .  et a1 to 
the Petition for Exemption fi-om Closed Captioning Requirements filed by KJLA, LLC, as filed 
with the Federal Coinmimications Coiiiniissioii in CG Docket No. 06-1 81. CGB-CC-0047, was 
served by first class U.S. mail. postage prepaid, i~poii the following: 

Paul 0. Gagnicr 
Troy F. Tanner 
Danielle C. Burt 
Binghani McCutchen LLP 
2020 K Street, NW 
Washington. DC 20007 

Nancy J. Bloc11 
Chief Executive Officer 
National Association of the Deaf 
8630 Fenton Street. Suite 820 
Silver Spring, MD 209 10 

Brenda Battat 
Associate Executive Director 
Healing Loss Association of America 
791 0 Woodsmont Avenue, Suite 1200 
Bethesda, MD 20814 

Jenifer Simpson 
Senior Director, Tclecoiiilliuiiications and 
Technology Policy 
American Association of People nit11 
Disabilities 
1629 K Street, NW, Suite 503 
Washin,oton, DC 20006 

Claude L. Stout 
Executive Director 
Teiecoiiiiiiunications for the Deaf 
and Hard of Nearing, Inc. 
8630 Fenton Street. Suite 604 
Silver Spring, MD 20901 

Cheryl Heppner 
Vice Chair 
Deaf and Hard of Hearing Consumer 
Advocacy Network 
395 1 Pender Drive, Suite 130 
Fairfax, VA 22030 

Edgar Palmer 
Presidcnt 
Association of Late-Deafened Adults, Inc. 
8038 Macintosh Lane 
Rockford. IL 61 107 

Ed Kelly 
Chair 
California Coalition of Agencies Serving the 
Deaf and Hard of Hearing 
6022 Ccrritos Avenue 
Cypress, CA 90630 


